Drug Paraphernalia 

Mass Prosecutors Guide: 
Neither the penalty statute, M.G.L. c. 94C – 32I, nor the definitions set out in section one of Chapter 94C are unconstitutionally vague. 

Commonwealth v. Jasmin, 396 Mass. 653 (1986).  [Note, however that a March 12th, 1998 amendment rewrote section one to include a non-exclusive list of items deemed by the legislature to be drug paraphernalia]. “The words “ intended for use” [In the definition set out in section one] refer to a defendant’s or sellers intention as to the use of the item he possesses for sale, not the purchasers intended use.” Id.,at 656. The statute does not punish negligent conduct. Rather it defines a specific intent crime, knowingly possessing drug paraphernalia with the intent to sell and “with the additional element concerning the defendant’s knowledge of the use to which the item would be used for or would be reasonably expected to be used for.” Id., at 657. 

Whether an item is an article of Drug Paraphernalia is a jury issue to be decided by, among other considerations, the factors set forth in the statutory definitions. Id., at 658.

For a similar analysis of the scienter element of the federal mail order Drug Paraphernalia Control Act, 21 U.S.C. – 683, see Posters  “N” Things, Ltd. V. United States, 511 U.S. 513, 524 (1994) (It is sufficient that the defendant be aware that customers in general are likely to use the merchandise with drugs”.)
